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The Role of the Lawyer 


in Government. 


By CuHar.es A. HALLECK* 


A Member of the Bar of Indiana since 1924 and of the United States 
House of Representatives since 1935; Majority 
Leader in the 80th Congress 


I am reminded of a story I read somewhere recently about a board 
of elders who called in their recently hired pastor to inform him he was 
no longer on the church payroll. 


The preacher was a bit nonplussed. 


“What’s the matter?” he asked. “Haven’t I been argufyin’? Haven’t 
I been magnifyin’? Haven’t I been glorifyin’?” 


The eldest of the elders nodded sympathetically. 


“Yes, brother,” he admitted. “You have been argufyin’. You have 
been magnifyin’. And you sure enough have been glorifyin’. 


“But the trouble is, pastor, you haven’t been tellin’ us wherein. We 
all want to know wherein.” 


Well, I think we can all agree that the whole world could stand a 
lot more of knowing the wherein. Certainly we will admit that this 
great business of developing new lawyers has not yet reached the point 
where it is a perfect system. There remain many questions for which 
we have not yet found the answers. There are many problems for 
which we have not yet found a solution. 


By your presence here today you have proved your interest in 
seeking the answers and solutions. And because of this demonstration 
of interest you may rightfully take pride in the accomplishments 
already achieved. 


The profession has come a long way in the past generation, thanks 
to you and to others like yourselves who have assumed the all-too-often 
thankless task of leadership. I hesitate to suggest what conditions might 
prevail today in the field of legal education and in the practice of law 
had it not been for the unselfish devotion to principle on the part of 
men and women such as you here today. 





*Address delivered before the luncheon of The National Conference of Bar 
Examiners and the Section of Legal Education and Admissions to the Bar at the 
1951 Annual Meeting in New York. 
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There can be no standing still; no resting on our oars. Not in this 
world. And the very first step in our continuing quest for better 
methods of training and higher standards of achievement in the field 
of law, or in any other activity, must be an honest evaluation of the 
system as it exists and a realistic recognition of wherein we are strong 
and wherein we are weak. 

Having determined what needs to be done, the next step is to find 
the ways and means of doing it. 

The culminating—and, unfortunately, the most difficult and most 
frustrating—step is translating such plans as may be conceived into 
action. 

I suppose there are many times when all of you ask yourselves: 
“Is it worth the effort? Am I foolish to be spending my time in this way 
when I could be using my days and my energy to further my own 
welfare and that of my family?” You would be something more than 
human if, on occasion, you did not find yourselves assailed by doubts 
as to whether the reward of self-satisfaction is equal to the sacrifices 
of time and effort which you are called upon to make. 

Let me say this here and now: Unless this nation can count on the 
selfless service of such men and women as you—lI, for one, fear for the 
future of America, and that is no stereotyped expression. I mean that 
deeply and sincerely. 

Today there is no profession—let me emphasize—today there is no 
group in our national life whose activities and conduct are more impor- 
tant to the future of this country than the group which comprises mem- 
bers and potential members of the American Bar Association. 

More and more the lawyer is becoming the keystone of our political 
and economic life. I do not mean to deprecate the great roles played 
by our men of religion, our men of medicine, our teachers, our business- 
men, our farmers or the men of organized and unorganized labor who 
keep the wheels turning. The spiritual life of our national community 
must be nurtured; the health of our people must be safeguarded; we 
must, of course, be fed and clothed, not only in the manner to which 
we have become accustomed, but in an increasingly better fashion. That 
is the American way. But I believe I am on safe ground when I declare 
that the influence of the legal profession is felt more widely today than 
is the influence of any other single group in our whole economy. 

Lawyers are vital to business, to industry, to agriculture—but why 
go down the list? The law today touches every man from the cradle 
to the grave. The time has long since passed when an attorney was 
merely a fellow who was called upon to take part in a back-yard dispute 
between neighbors over a boundary line; or was called upon to repre- 
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sent the interests of an accident victim; or was retained by a bereaved 
family to untangle an estate case. 

Such assignments, of course, are still very much a part of many 
legal careers and adequate provisions must be made by your tri-partite 
organization of teachers, examiners and the great body of American 
Bar Association members to see that our lawyers-to-be are soundly 
schooled in the use of their fundamental tools. 

You folks certainly must be constantly concerned with the end 
product you are turning out. Over the length and breadth of this land 
thousands upon thousands of lawyers will be pursuing their careers in 
smaller communities and their work will revolve around the day-in, 
day-out routine practices so well known to all of us. 

We want no degeneration of standards anywhere along the line. It 
is our obligation as members of the bar to seek always the ways and 
means for improving the service which is rendered -to society by this 
great profession. You, in your meetings here, have been going over 
this ground conscientiously. It is not my purpose at this time to offer 
myself as an expert,in a field which has been so ably covered by those 
of you who are so much closer to the technical problems of turning out 
a well-trained practitioner. 

My field is government. As a member of the House of Representa- 
tives, the one, great over-riding principle which I have endeavored to 
apply to all my activities and to all my considerations has been this: 

We must, at all costs, preserve the United States as a government 
of laws. We must resist, to the extent of our capacities, those forces 
which would make it a government of men. 

You and I have witnessed, in our lifetime, the growth of big gov- 
ernment. We have seen the authority of the state encroaching, step by 
step, league by league, on the freedom of the individual. And we well 
know, from history, that the protective wall which separates big, cen- 
tralized government from one-man rule over a whole people is not too 
high at best. 

We certainly should know that centralization of power and author- 
ity can—and has in certain foreign lands—led to usurpation of power 
and authority by a dictatorship. And we are acutely aware of what that 
means to human liberty. 

Where does the lawyer fit into this picture? What is his responsi- 
bility in the fight to preserve these liberties of the individual from final 
submersion in the front ranks of statism? 

His is a preferred position. He has the technical knowledge of 
the law. He has the eloquence to express his convictions. He has the 
tremendous influence and prestige of his profession. 
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Consider this: 

If government is, in the last analysis, the establishment and enforce- 
ment of a system of laws, then there can be no argument as to the 
importance of the lawyer to such a system. The relationship is too 
obvious to be labored. Moreover, if the relationship of the lawyer to 
government is a close one in what, for want of a better term, we might 
call “normal” times, how much more closely is he identified with the 
body politic in abnormal periods of history? 

Realizing that to define “normalcy” is a difficult task, let us merely 
concede here that we are certainly in a period of international upheaval 
—-social, economic and spiritual. We are living in an era of widespread 
confusion, distrust and hate. The world is dividing into two great armed 
camps and our preparations for an eventuality we fervently hope will 
never come to pass is making its deep imprint on American life. 

We are in a fight for survival. We are fighting for the survival of 
a kind of government we cherish as Americans. We are in a great effort 
designed to build our defenses against the onslaught of a ruthless enemy 
whose ideologies are completely foreign to our own. In this fight the 
lawyer is playing a key role. In this fight the legal profession, no less 
than other segments of our society, has much to gain or much to lose. 

The threat to our freedom against which we now prepare our 
defenses is the threat of attack from beyond our shores. 

But what of the threat to our security and freedom from within 
our own borders? j a 

Events of the past two decades indicate an alarming trend toward 
government by men instead of government by laws. It is a trend which, 
unchecked, may well result in the conquest of America from within. 
What an unspeakable tragedy if, for lack of a strong moral fiber in our 
society or for lack of vigilance on behalf of our traditional concepts of 
government by law, we should lose this battle for survival without a 
shot being fired in anger at a foreign enemy. 

We are spending billions upon billions of dollars to resist aggres- 
sion from abroad. What are we doing to resist the same sort of aggres- 
sion at home—a subtle aggression against the process of law-making by 
the Congress of the United States? 

I am deeply concerned with the evidence of willful circumvention 
of law by the executive department. I am concerned with a philosophy 
which holds that such circumvention of established and self-evident 
policies as are laid down by the Congress and by the very Constitution 
itself may be justified in the name of expediency. I am concerned with 
the trend toward usurpation of Congressional prerogatives by the 
administrative branch of government. 
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What I do want to point out is that we are drifting into a new con- 
ception of authority, a conception which should give every man among 
us cause for the most sober reflection. 

How far down the road of rule by executive fiat are we going to 
go in the name of “emergency” or in the name of “expediency”? 

With big government has come the tremendous growth of quasi- 
judicial boards and agencies in the administrative branch of our gov- 
ernment. In these the legal section has assumed a position of extreme 
authority. It is not an exaggeration to suggest that such legal sections 
are, in fact, the most powerful divisions of these quasi-judicial boards 
and agencies because it is to these sections that the nominal officers in 
charge turn for rules and regulations necessary for the implementation 
of their activities. Thus, by the interpretations these legal sections place 
on laws passed by the Congress, these government attorneys are affect- 
ing daily the lives of our whole citizenry. Here the lawyer is in the 
front seat. 

Let me offer a few examples of what I am talking about. 

The Congress is called upon to pass laws designed to make our 
system operate to the best advantage of everyone. It is the duty of the 
administrative agencies concerned to draft and issue regulations imple- 
menting those laws to the end that the goals will be reached in an 
orderly and equitable fashion. 

Too often, it seems to me, the manner in which laws are admin- 
istered tends to defeat the purpose for which they were intended. 


Consider the case of the National Labor Relations Board. The basic 
purpose behind legislation creating the N.L.R.B. was to promote the 
flow of commerce, fostering production of more and more goods. It has 
sometimes appeared, however, because of the manner in which the basic 
law has been administered, that someone along the line conceived a 
vastly different purpose for N.L.R.B. It has seemed, at times, that those 
administering the law were convinced that our industrial plants were 
built not primarily for production but to provide facilities where people 
could practice the procedure of collective bargaining. 

In the field of taxation we have seen the growth of a philosophy of 
legal interpretation which holds that the only correct decision in a tax 
case is one favorable to the government. The grave results of such a 
philosophy may be appreciated when we consider that today govern- 
ment has the biggest stake in business. In a situation which sees gov- 
ernment taking sixty to eighty per cent of profits, owners are relegated 
to minority interest. Thus the application of any philosophy which tends 
to slow down our economic process, which tends to threaten the 
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destruction of our system, which removes incentive to earn, ability to 
save or willingness to invest, is detrimental not only to the interests of 
the individual, but to the government itself. It destroys the hand which 
feeds it. 


Let me offer an example in the field of international relations. ' 
Lend-lease was terminated by an act of Congress December 1, 1946. 
The termination date found many millions of dollars worth of goods 
still in this country, but allocated for delivery to Soviet Russia. The 
act of Congress said these goods should not go abroad as lend-lease. 
Moreover, the Comptroller General of the United States ruled that it 
would be illegal to give them to Russia. But the President and his 
Secretary of State ignored the will of Congress. They brushed aside 
the ruling of the Comptroller General. They found a way to do what 
they wanted to do. They acted on the theory that the Communists 
already had title to these goods by the mere device of allocation and 
therefore were entitled to receive them. 


Any discussion of the lawyer’s role in America today must recog- 
nize the fact that we are living in an era of abnormal controls which 
regulate the activities of our people in a time of nominal peace. Controls 
are dangerous at best in a traditionally free economy. In the wrong 
hands such controls can be disastrous. 


Certainly the responsibility to this nation which you people face— 
and which you will be facing for some time to come—can be appreciated 
- when we realize that an ever-increasing authority over the life of 
America has passed from the hands of the Congress into the hands of 
the government lawyer. It is the government lawyer to whom the 
Administration turns for legal justification of whatever policy may be 
desired. It is the government lawyer who is called upon to find a way 
around the law—if necessary—to tailor an interpretation which will fit 
a preconceived notion by the executive branch of what the law should 
be, not necessarily what the Congress intended it to be. 


We are rapidly becoming a nation which operates under a system 
of “procedural regulations” basei on interpretations of the laws passed 
by the Congress. We are becoming a nation which operates under rules 
and regulations laid down by these quasi-judicial boards and commis- 
sions whose personnel are not responsible to the people, but to the men 
who have appointed them to office. It is the government lawyer who 
is writing these hundreds upon hundreds of rules and regulations under 
which the statutes are implemented. 


As a result, never before.in the history of this nation has the legal 
profession faced a graver responsibility—or a more difficult assignment 
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—than this privilege of translating into workable and equitable regula- 
tions the complex system of controls we are attempting to devise in an 
effort to achieve our defense goals. 

In treading this extremely dangerous ground as a free nation sub- 
mitting to unnatural controls we must hew steadfastly to our basic 
concepts of government by law—law established through our consti- 
tutional procedures; law administered in the spirit of its conception. 
To deviate from this course—to circumvent the sense of the Congress 
through misinterpretation of statutes, deliberate or otherwise, is to 
invite disaster. 

Let me tell you a story concerning a young man of my acquaintance 
in Washington. He tells it on himself. 

Bill was a graduate student at one of our distinguished law matin. 
One day the dean called him into his office. 

“Bill,” the dean said to the young man who sat before him, “you 
are the most unusual student of law it has ever been my experience 
to know.” 

Now Bill wasn’t quite certain just what the dean meant by the 
word “unusual,” although he knew he was one of the top four men in 
his class. 

“Your reasoning,” the dean continued, “is brilliant. Yes, I can 
safely say that I believe your reasoning is perhaps the most brilliant of 
any student who has come to this institution in my time.” 

Bill, as you may well imagine, was enjoying a tremendous glow of 
satisfaction. Coming from the dean, such a statement was rich praise, 
indeed. 

Then the blow fell. 

“The trouble i is, Bill,” the dean said gently, “your conclusions are 
invariably wrong.” 

After this very frank discussion with the dean my young friend 
did the same thing you folks have been doing here. He indulged in some 
serious self-examination. Why, if his reasoning was so brilliant, did he 
always reach the wrong conclusions? 

“You know,” he told me later, “I decided that my trouble arose 
from the fact that I refused to accept the obvious. I was always trying 
to go beyond it. I always looked for a gimmick that would justify a 
preconceived conclusion. And I always found it.” 

It may be of more than passing significance that my young friend 
had spent some years in government service before embarking on his 
law career. 

Gentlemen, this is the sort of thing I am talking about. American 
law must never become a thing to be twisted and distorted into an 
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instrument serving preconceived philosophies that are foreign to our 
native ideologies. The people of this nation must never become prey to 
the brilliant professional who warps the law to his own ends or to the 
purposes of those for whom he serves. We have had too much of the 
“bright young men” who, because they were not honest and forthright 
or because they did not believe in the America we have known and 
respected, have led or driven us into the wrong conclusions. 

I do not know that you can teach a man sound judgment. But I 
do know that whatever our great law schools can do to instill ideals, 
whatever they can do to help a young man in developing character, 
whatever they can accomplish in turning out a young lawyer who 
believes fundamentally in the American system, would be among the 
greatest services rendered to this nation. 

Here is the challenge to our teachers of law and to those of you 
who are veterans of practice that transcends the mere accomplishment 
of helping a neophyte to become skilled in the use of his professional 
tools. It is the challenge to go a step farther than the elevation of tech- 
nical standards. It is the challenge to put an indelible imprint in the 
minds of these thousands of youngsters—the imprint of loyalty, above 
all else, to the cause of free men, of deep and abiding faith in the con- 
ception of government by law. 

These young men you are teaching and examining today are the 
lawyers who will be drafting and interpreting the laws and regulations 
under which American citizens will live tomorrow. 

Teach fundamentals, yes. Teach craftsmanship, encourage resource- 
fulness, diligence and imagination, of course. But above all, look to the 
character of the man and steep him in the great traditions of American 
jurisprudence. For behind that lies your birthright and mine. Behind 
the American conception of government by just laws established by 
the consent of the governed lies the liberty and happiness of our 
children. 

Let me repeat: by virtue of the peculiar position occupied by 
lawyers in this complex society of today it is not an exaggeration to 
say that they, more than any other single group, hold the future of 
this nation in their hands. Remember that fact when the pressure is 
on to lower standards of training. Remember that fact when these 
youngsters come under your influence either as students or as fledg- 
lings before the bar. And remember it well when you are assailed by 
these little doubts as to whether what you are trying to do in such 
meetings as this is worth your while. 

Rest assured, my friends, the goals you seek are noble ones, worthy 
of the finest leadership and most conscientious effort you can command. 


57 








The Inculeation of Professional Standards 
and the Functions of the Lawyer* 


By E.uiott E. CHEATHAM 
Professor of Law, Columbia University 


Questionnaire C-1, to which this report is directed, is concerned 
with “the inculcation of professional standards and the functions of the 
lawyer.” It was sent to law school deans to ascertain the facts about the 
activities of three groups of the profession in the inculcation of stand- 
ards, as well as the opinions of the law school deans on the activities of 
these groups. The three groups and their activities are the bar exam- 
iners and the kind of examinations they give; the practicing lawyers 
and the planned aid they give as preceptors to law students or to 
beginning lawyers serving as apprentices; and the law schools and 
their courses and informal methods. The report will deal with the 
groups in that order. 

Eighty-five law school deans sent in answers to the questionnaire. 
Some of the answers ignored some of the questions. Particularly in the 
part dealing with law school methods, there seemed to be uncertainty 
as to the meaning of a few of the questions. The answers, therefore, are 
difficult to tabulate with statistical precision, but do reveal the views 
of the law school deans in general. 

On a number of matters the deans were asked to give their reasons 
for supporting or opposing particular methods. Representative opinions 
have been quoted to give the flavor of the replies. 


I. Bar Examiners 


The stated purposes of this part are to determine (1) whether the 
courts or the bar examiners have the power to require all applicants 
to have an understanding of the duties and functions of lawyers, and 
if so whether the power comes from rule or statute or from established 
practices; (2) whether questions on the matter are included in the bar 
examinations in the state regularly or occasionally; and (3) whether 


*Report on questionnaire C-1 of Subdivision IV, C on Professional Ethics, 
Discipline, and Disbarment. This article is a report prepared for the Survey of the 
Legal Profession. The Survey is securing much of its material by asking competent 
persons to write reports in connection with various parts and aspects of the whole 
study. Reports are released for publication in legal periodicals, law reviews, maga- 
zines and other media as soon as they have been approved by the Survey Council’s 
Committee on Publications. Thus the information contained in Survey reports is 
given promptly to the bar and to the public. Such publication also affords opportu- 
nities for criticisms, corrections, and suggestions. When this Survey has been 
completed, the Council plans to issue a final comprehensive report containing its 
findings, conclusions, and recommendations. 

Reprinted from the Tennessee Law Review, June 1951. 
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the deans believe these questions should be regularly included in the 
examinations. 

1. The great majority of the deans expressed the view that the 
courts or the bar examiners do have the power to require all applicants 
to have an understanding of the duties and functions of lawyers, only 
twelve saying there was no such power and two more stating they 
knew of no such power. Of those who said there was this power in their 
states, nine said the power came from established practice, thirty-seven 
said it came from rule or statute, and the balance did not give the 
source. It was evident that there was much uncertainty as to the source, 
and in some states opposite answers were given by different schools. 

2. The second inquiry in the questionnaire was: Are questions on 
the duties and functions of lawyers included in the bar examinations? 
Twenty-one deans replied to this question in the negative. Of those 
replying in the affirmative, thirty-seven said the questions are included 
regularly, and fourteen said only occasionally so. 

3. The third inquiry was: Should questions on this subject be 
included in the bar examinations? Fifty-seven deans replied in the 
affirmative to the inquiry, fourteen in the negative, and six were unde- 
cided. The tenor of the replies reveals that the bar examination ques- 
tions now given are believed to deal wholly with legal ethics as set out 
in the Canons. The deans who supported the inclusion of the questions 
rarely gave their reasons, though a few said this would require at least 
a knowledge of the Canons. The opponents frequently gave the reason, 
variously stated, that character cannot be tested by bar examination 
questions, “the greatest rogue being often the biggest liar.” Dissatisfac- 
tion with the nature of the present bar examination questions was indi- 
cated by some replies. One called for “searching questions,” and another 
stated, “Mere knowledge of the rules without any sympathetic appre- 
ciation of their importance would be of no particular value.” 


II. The Use of Preceptors 


The questions on preceptors were in two divisions, one directed to 
the use of preceptors during the law school years, the other to their use 
during a subsequent period of apprenticeship. 

The leading question in the first division was whether it was the 
practice in the state or the school “to have practicing lawyers or precep- 
tors for the students for all or a major part of the law school period.” 
Only seven schools answered in the affirmative, and their methods 
varied. Two are schools in Pennsylvania with that state’s well-known 
system. Two other schools said they had a system of advisers or precep- 
tors, one specifying that “the lawyer was asked to do what he would 
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have liked to have done for him as a student” and that five hours a 
semester of such contact was required. Two more schools said they 
required a summer apprenticeship following the second year in law 
school. One school said it had begun a preceptor system for third-year 
men. 

Seventy-seven schools said neither the state nor they had a pre- 
ceptor system. One stated it had made an effort before the war but 
could not get it going after the war. 

The schools which reported they now have a preceptor system were 
in favor of its continuance. Only one recommended a change, i.e., “that 
either the schools or the state board prescribe in some particularity the 
materials they would like the preceptor to present to the students.” Of 
the schools which reported they do not have such a system, eight said 
they were in favor of instituting the practice, one specifying in the form 
of summer work; forty were opposed to it; and sixteen were doubtful. 
Many of the doubters said they lacked information about the practice, 
or were uncertain as to its feasibility. The reasons given by the support- 
ers were best stated as follows: “Through the practice the student can 
be brought at an early stage of his training into contact with selected 
members of the non-academic branch of the profession and with prob- 
lems and attitudes he may not meet otherwise in his academic training.” 
Another dean emphasized the effect on the preceptors themselves, as 
it would “help to make lawyers more conscious of their professional 
responsibility if they know they must be good examples to young men.” 
Many of those opposed to it gave their reasons, as, the practice is ineffec- 
tive; or it is not practicable in a rural state; or “there is a woeful lack 
of enough competent lawyers with enough time and interest.” 

In the second division of this part of the questionnaire, the first 
question was: “In your state or school is it required that law students 
serve a clerkship with practicing lawyers as preceptors after the law 
school period and before admission to the bar?” 

Only four schools replied in the affirmative. For the two Penn- 
sylvania schools replying, the requirement comes from the state. With 
the other two, there is a school-imposed requirement of a six months’ 
clerkship, with some alternatives, as, further work in the law school. 
The remainder of the schools, seventy-eight replying, answered in the 
negative. 

The schools having the system favor its continuance. One dean 
wrote, “It aids in giving the student a feeling as to the way in which 
lawyers do things, and it is of some protection to the public against the 
mistake of imprudence.” One Pennsylvania dean suggested that “a 
definite subject content be prescribed.” 
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In the schools which do not have such a system, there was strong 
opposition to it. Only eight deans were in favor of it; forty-five were 
opposed to it; and fifteen were uncertain because of lack of information 
or because of doubts of its feasibility. One supporter of the system 
stressed the desirability of lawyers having at least some slight experi- 
ence with practice before admission to the bar. The opponents, here 
again, gave their reasons more fully. Several mentioned the New York 
trial of the plan and abandonment of it; others thought it impractical, 
for “too few lawyers will take the time to give the training and they 
will be the wrong ones”; still others feared that many preceptors would 
use the apprentices as clerks or cheap help. Two substitutes for clerk- 
ships were proposed. One was a ten weeks’ course after the formal law 
school program, with the instructors chosen from practicing lawyers. 
The other was regional practicing law institutes established for sessions 
of three months by the American Bar Association. 


III. The Law Schools 


The portion of the questionnaire concerning law school activities 
was directed to the present practices of the schools and also asked for 
criticism and recommendations on law school methods. The answers 
given were both more detailed and more varied than those concerning 
preceptors and bar examiners. 

In this area it is particularly difficult to reduce the answers to 
useful summary in the form of precise statistics and tables. The subject 
of professional obligations and the methods of fostering a sense of 
cbligation in law school are elusive and cannot be placed in the clear-cut 
categories which may be feasible in the more technical areas of the 
law schools’ work. So the inquiries in the questionnaire were not taken 
in the same sense by all the readers. Even the seemingly obvious ques- 
tions of the number of schools giving such a course produced an 
uncertain response. Since answers in the same terms may mean differ- 
ent things when given by different men, this part of the report has not 
attempted to deal with the replies in the form of exact tables. It has 
sought to show the various methods which have been tried or are 
urged by law schools, to give the general conclusion which a reading 
of the replies conveys, and to give representative extracts from the 
answers. 


The general conclusions will first be briefly stated, and then the 
replies will be discussed in some detail. 

(a) The Conclusions. (1) The law schools are in general agree- 
ment on the importance of a strong sense of professional responsibility, 
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and on the duty of the schools to aid in the development of it in their 
students. Dissatisfaction with the present methods used by the schools 
to develop this attitude is widely expressed. 


(2) There is wide variation in what is being done and equally 
wide disagreement on what should be done. Many schools have no 
courses directed to the matter. In the schools which do have such 
courses, the courses vary in spirit and objective, in method and con- 
tent, in length and place in the curriculum. There is, however, almost 
complete agreement that attention should be given to professional 
standards and obligations in the other courses—an attention which 
seems to vary from the casual to a consistent effort. 


(b) The Present Practices of the Law Schools. The first question 
asked by the questionnaire is: Does the school now have a course on 
the professional functions of the lawyer or a similar subject? Approxi- 
mately two-thirds of the schools state they have such a course. The 
remainder state they do not give such a course. Yet the figures are 
scarcely dependable, for it is clear from answers given to other ques- 
tions that what some would deem a course, as a few lectures on the 
formal rules of professional conduct, others would not so regard. In the 
schools which do have courses, the courses vary from three or four non- 
credit lectures given by practitioners, on to courses of one or two, or 
in a couple of instances, three semester hours. The decided majority of 
those stating they give courses devote one semester hour to the subject. 
The proportion of the students taking the course range from 100 per 
cent down to 25 per cent, with more than 50 per cent of the students 
taking the course in most of the schools giving it. 

The schools are in almost complete verbal agreement that they 
should direct their efforts to professional responsibility in private prac- 
tice and also to a broader sense of obligation. One dean wrote: “Law 
school training is only partly effective if students do not complete their 
work with a personal consciousness of their individual responsibility 
to the profession and to the public.” One dean added the caveat: “A 
lawyer whose head is floating in the clouds of social and political con- 
sciousness is worth little unless his feet are firmly planted on the ground 
of technical proficiency.” 

The majority of the replies show dissatisfaction with what the 
schools are doing. In a speech enclosed with an answer, a dean said: - 

I do not think the law schools have yet measured up to their 
responsibilities . .. The Bar has a moral responsibility to the com- 
munity, and the law schools have a responsibility to make law 
students aware of the moral influence they should wield. 
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Yet there is no semblance of uniformity in what the schools are 
now doing or in what they believe should be done. The variety of 
opinions and methods in this field is probably greater than in any other 
part of law school work. The variety, it appears, stems from different 
sources: (a) In part the disagreement is over what the function of a 
law school should be and over how broad should bé the training it 
seeks to give. (b) In part, there is a difference of opinion as to the 
practicable methods, and scope of treatment. (c) In part, the difference 
is caused by the size of the schools, a seminar course being useful in 
small schools, and impracticable in large ones. Where the student body 
is small, much emphasis may be placed on student organizations. (d) In 
part, the disagreement seems to come from the attitude of the students 
toward the bar and the bench. Where it is respected, there may be 
emphasis on contact with and lectures by the bar and bench. In a more 
cynical or skeptical environment, this is not urged. 


The purpose and scope of the courses differ widely. Some are con- 
cerned only with the existing rules of professional conduct, dogmati- 
cally expounded. Some of them have more depth, dealing with the 
history and traditions of the profession. Only a few seem to conceive 
their opportunity as broadly as the Survey itself conceived its task, and 
seek to inquire into the problems of the profession in modern society, 
as well as the activities of the individual lawyer. 


There was disagreement on the place in the curriculum where the 
subject could best be dealt with. Some schools thought it should go in 
the first year so the students will be brought up against the problems 
at the outset. Others thought it should come later for, as one dean 
wrote, “first year students do not have adequate background . . . to 
grasp the full implications of attorneys’ duties and the responsibilities 
in relation thereto.” 


The methods are diverse. Some are mere lectures, with whatever 
vividness and inspiration may be contributed by the lecturer. Some 
use case and other materials. Some use essentially a problem method. 
In a large school the problem-discussion method was described: 


Ten general problems of fundamental importance were 
assigned (e.g. The Role of the Lawyer in Appearing Before and 
Dealing with Legislative Bodies) and the class was divided into 
ten groups, each of which was responsible for the presentation to 
the class of one of the problems. Mr... . reports that this method 
was quite successful in stimulating and sustaining interest, and 
it seems to me that it is superior to the traditional presentation by 
analysis of cases or by homiletic lectures. . . 
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When given last summer the registration was 102, which 
included approximately one-third of the graduating seniors who 
were then in school. 

. . . the course has been given only spasmodically during the 
past several years on account of the difficulty that the faculty has 
felt in making it a lively, interesting and rigorous course. With the 
new method worked out by Mr... . I believe that in the future 
we can schedule the course every year and attract most of the 
senior students, possibly making it a required course for all gradu- 
ating students. 

Another dean in a small school said he would wish “to assemble : 
a carefully selected list of required readings, to be supplemented by 
discussion with faculty in nature of seminar or round-table.” 

The peculiar difficulty in giving a course in this field (and, inci- 
dentally, in assessing the answers to the present questionnaire) was 
convincingly stated as follows: 

The guidance must be essentially inspirational; on the other 
hand, too much preaching must be avoided. A course on the legal 
profession would be recommended if it is taught by the right man. 

A formal course can be a complete flop, and it is just this fact 
that a questionnaire cannot bring to light. Perhaps the best way 
to handle this subject is through the attitude and occasional com- 
ments of instructors; that is, by precept and example. 

Three other statements representative of different views follow: 

The canons and conventions may be taught, the rest is a matter 
of inspiration and not of method. 

I think it may be conceded that honesty cannot be taught. But 
two aspects of an ethics course outweigh that argument. Some 
mistakes are due to ignorance, which a school can prevent; and 
the lawyer’s place in society should not be ignored by a law school. 

I would like to have our school inculcate a real understanding 
of the role of the lawyer in society in our students. I do not advocate 
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a “school for policy makers” but I do believe that it is possible to 
show the student how he as a lawyer can move to regain for the 
profession the role of creator and leader of public opinion that it 


once had. Because it is difficult to teach “ethics” as such, the 
schools have tended to concentrate on case law and “the law” to 
the exclusion of materials in the field of the professional responsi- 
bility of the lawyer and the bar. This tendency should be overcome. 
A number of schools stated the crowded condition of the curricu- 
lum makes it difficult to find time for the subject. A few urged a four- 
year course in law school as a measure to meet this and other needs. 


64 








eee 











Practically all the schools agreed that professional responsibility 
should receive attention in other courses. A considerable number feel 
this is the only method. Two comments of this kind follow: 


We believe firmly that the whole matter of ethics and the 
standards and responsibilities of the profession must be taught as 
a part of the general instruction of the school and that it cannot be 
taught effectively or usefully in a separate course. 


The development of a sense of decency in all social relation- 
ships [is what should be sought]. This is done more effectively 
through the general atmosphere of the school. 


Another dean, who supports the giving of a course in the subject, 
wrote of the importance of dealing with professional responsibilities 
throughout the curriculum: 


I would suggest to my colleagues that they make a more 
studied effort to stress professional values where effective oppor- 
tunities arise. . . . the stress should be more upon large social 
values than upon punctilious correctness in professional relation- 
ships, however desirable the latter may be. As Stone has pointed 
out, a man may observe the canons very closely and still be a 
menace to the community because of his narrowed devotion to 
a particular interest. 


Most of the schools stated they had other courses which made a 
special contribution to professional and social responsibility of the 
lawyer. The courses most frequently mentioned were the ones on 
practice, including broad courses in judicial administration; the pro- 
cedure and evidence courses, and the legal clinic, the practice court, 
and office practice. A small school made an extreme suggestion: 


A broadening of the Practice Court program so that students 
will be brought into contact with it during the entire Law course. 
This whole program should be so designed as to emphasize the 
duties and functions of the lawyer. 


A number of schools urged that this subject be included in the 
course on Introduction to Law, so the students would face some of the 
problems at the beginning of their law school work. Many deans, apply- 
ing the conclusion, “Responsibility develops out of understanding,” 
urged measures designed to give a wider view of law and to make clear 
the dependence of law on forces outside itself. One emphasis was on 
jurisprudence or ethics broadly conceived. A typical statement by a 
dean from a church school is: 
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Our full time instructors measure their criticisms by natural 
law standards. They are concerned about ethics in the special pro- 
fessional way and also in the field of philosophy. We are striving 
consciously to bring our men to an awareness of social as well as 
professional responsibilities. We think that underlies all of our 
instruction. 

Another emphasis placed by some deans was on the social back- 
ground of law, or the relation of law and the social services. One dean 
put it, “bring into the courses the contributions of other areas of learn- 
ing bearing directly on the legal subjects taught.” 

In some of the replies the emphasis was placed not on the law 
school curriculum and methods but on extra-curricular work of the 
students, especially association with lawyers and judges. It was urged 
that the students be brought into contact with lawyers of the right sort 
or with bar associations and their activities. One school stressed an 
opportunity usually overlooked by the bar associations, that is, to catch 
the imagination of men just beginning their professional work and to 
give them a sense of responsibility through contact with its work. 


I should like to have the students in some way brought into 
active contact with bar association work and activities. Student 
bar associations or similar student organizations do not seem to me 
to be the answer. I doubt whether a sense of personal or profes- 
sional honor or responsibility for professional public leadership can 
be instilled by formal school instruction. . .. Should not the respon- 
sibility on this score then be that of the bar itself more than that 
of the law schools? I do feel that more can and should be done than 
is being done to acquaint the student with what the profession does 
in its organized capacity, but that this can be done more effectively 
by giving him an opportunity to participate in such work rather 
than by just telling him about it. 

In a more cynical vein blame was placed on the active profession 
by two deans who wrote: 


Students are discouraged with what they see and hear about 
our profession. Nothing would help the teachers in this area so 
much as the sight and sound of activity in Bar Associations directed 
towards the elimination of the unfit and dishonest. 


The job that is done in the law schools is adequate. Where the 
deficiency exists is in the actual enforcement of ethical standards 
among practitioners so that those who enter the field pure of heart 
are not so soon disillusioned by their older brethren in the struggle 
for a livelihood. Many yield to the temptation to fight fire with fire. 
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Professional Ethics at the University of Illinois 
By ALBERT J. HARNO 


Dean of the College of Law of the University of Illinois 


At a recent meeting of the Council of the Survey of the Legal 
Profession, there was a spirited discussion on the teaching of legal 
ethics in the law schools. This discussion was stimulated by the findings 
in Professor Elliott E. Cheatham’s study, “The Inculcation of Profes- 
sional Standards and the Function of the Lawyer,” recently completed 
for the Survey. Incident to that discussion the Council asked Dean 
Robert G. Storey and me, who were present at the meeting, to write 
brief statements, describing how this subject is handled in our respec- 
tive schools. 

We offer a course at Illinois, which I teach, that bears the title 
“The Legal Profession.” It is not an extensive course and is not a 
required one. A substantial number of students take it.. The course 
consists of cases, readings, and lectures. In addition to the case mate- 
rials, the students are required to read the canons of professional and 
judicial ethics. Use is made of the Opinions of the Committee on Pro- 
fessional Ethics and Grievances of the American Bar Association. 
Emphasis is placed on the history and the traditions of the profession. 
The responsibilities of the lawyer in his various relationships are 
appraised—in the duties he owes to his client, to the court, to his 
fellow-lawyers, and to the public. The organized bar at local, state and 
national levels comes in for attention. We touch on the mechanics of 
its organization, on the offices it performs, and on how it operates. 
Stress is laid on its potentialities as the interpreter of the profession to 
the public, and on its responsibilities for the maintenance of profes- 
sional standards and for the improvement of law and its administration. 

This, in brief, is a description of the course. In making it, I am 
sensitive to the fact that when an instructor talks about his own course 
he is cast in an unenviable role. He runs the risk either of understating 
or overstating its merits. There should not be any doubt, I believe, that 
a course such as this has a contribution to make to the preparation of 
students for the responsibilities of the profession. It, or something better, 
should have a place in the professional program of every law school. 
‘ But if this were all we at Illinois did in preparing our students for the 
ethical responsibilities of lawyers, I would feel that we were doing all 
too little. There are other influences active in our school which, though 
less concrete, are, I believe, more determinative in shaping character. 
It is these, and particularly one phase of them, that I wish to mention 
now. 
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It is important that the student learn about professional ethics; 
that he become acquainted with the best professional thought and pro- 
fessional practices. But his learning about professional ethics does not 
insure ethical conduct on his part. Ethical conduct is an expression of 
character—it is an expression of the inner man. The problem of ethics 
is as old as the human race. A scene is described for us from the long 
past. It portrays Socrates standing in the agora, after a long night in 
thought, uttering a prayer at dawn addressed to his deity: 


Help as you can that I may prosper in the inner man, 
And grant that what I have or yet may win 

Of those the outer things may be akin, 
And constantly at peace with those within. 


For many years we, in this Law School, have not proctored our 
students during their examinations. We do not have a monopoly on this. 
Other law schools follow the practice of unproctored examinations. I 
wish to describe our procedures. For at least thirty years no instructor 
in this school has set foot in an examination room other than to hand out 
his papers and to gather them in at the end of the examination period. 
During the examination period students who are writing on the exami- 
nation are free to leave the room and return to it; there is no check on 
their conduct while they are absent. They are asked only, in leaving 
and returning to the room, that they be careful not to disturb those 
who are writing. It would be naive to think, in the period in which we 
have had unproctored examinations, that there has been no cheating. 
I can, however, testify to this: Scores of our graduates have told me 
that in the whole of the period of their attendance in the Law School 
they saw no instances of cheating. 


We have an organization in this Law School to which all law 
students are eligible and to which nearly all belong, known as the Uni- 
versity of Illinois Junior Bar Association. The Junior Bar Association 
at Illinois is set up as to organizational details, so far as is feasible in 
a student body, in the image of the Illinois State Bar Association. It 
carries on various activities. One of its principal committees is that on 
ethics. This Committee in a very real sense establishes the standards 
of ethical conduct for the student body. All infractions by students of 
the regulations of the school, including deviations en examinations and 
non-observance of the rules of the Law Library, are investigated by 
that Committee. It conducts hearings, makes findings of fact, and drafts 
its conclusions. In all this it has the good will and support of the student 
body. The fine esprit de corps during examinations is in a large measure 
attributable to the fact that the students feel that they themselves are 
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setting standards of conduct that are in accord with the best traditions 
of the profession with which they expect to become identified. 

We of the staff at Illinois feel, in this setting and with this attitude 
on the part of our students, that we are close to something that touches 
the substance of ethical conduct. 


The Inculeation of Professional Standards at Southern Methodist 
University School of Law 
By WuitTNEy Rosson Harris 


Professor of Law, Southern Methodist University 


Dean Robert G. Storey of the Southern Methodist School of Law 
says of the course on the Legal Profession: “We think so much of the 
course that it is not only required but we would not consider graduating 
our students without the course, which emphasizes the lawyer’s respon- 
sibility to his client, the public, and his profession.” We would be as 
likely to give up our course on the Legal Profession—which we require 
of all students at Southern Methodist University School of Law—as we 
would be to eliminate our course in Evidence. To us it seems futile to 
educate a man to perform the services of a lawyer without giving him 
some instruction on the requisites of being a lawyer. If technical com- 
petence is all that is required, then we had better confess that prac- 
ticing law has ceased to be a profession. 

Our course on the Legal Profession is not a substitute for intro- 
ductory courses in legal method or for jurisprudential studies. We 
require our beginning students to take instruction in these subjects. The 
course on the Legal Profession comes at the end of the curriculum. 
After we have given our students what we can in the way of technical 
training, we seek to impress upon them, as they prepare to leave the 
law school, the responsibilities of becoming a member of the legal 
profession. ' 

The instruction covers three broad fields, namely—the history of 
the legal profession, the ethics of the profession, and the relationship 
of attorney and client. There is plenty of “meat” in this course. Dean 
Wigmore has pointed out that the development of a system of law has 
never taken place except through the formation of a professional class. 
_The long history of the professional lawyer is a fascinating study, and 
it helps to explain the formation of the great legal systems of the world. 
It would be a poor minister, indeed, who had not been educated in the 
history of the ministry which he serves. We think it is an unfortunate 
lawyer who does not gain acquaintance with the history of the legal 
profession as a part of his education. 
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As to the study of the ethics of the profession, we find it neither 
dull to the students, nor particularly simple. It is a strange fallacy held 
by many that all one needs to know to answer any question in legal 
ethics is the difference between right and wrong, or simple honesty. 
Scarcely more than a year ago a plaintiff in the United States federal 
courts was deprived of a civil judgment worth millions of dollars 
because of a mistake in legal ethics. When errors of such consequence 
can be made by men whose honesty is not challenged, it is clear that 
many problems in this field cannot be resolved by reference to simple 
honesty, morality, or natural law. We do not discount the underlying 
moral precepts which must govern lawyers and all professional men— 
we stress these basic factors; but we find that there is an important 
body of law, affecting private rights, which lies in a field which encom- 
passes the relationship of lawyer to client, to court, and to society, and 
which is as much a part of the common law as any other sphere of law. 

Probably the most difficult task which the young lawyer faces is 
the fixing of his first fee. We find our students keenly interested in how 
to strike that proper balance between service to client and compensa- 
tion to counsel. Contingency fee contracts are not used in England. 
Although popular in America they are subject to positive limitations 
of which young lawyers should be apprised. And what of the other 
rights and liabilities between attorney and client? When may a lawyer 
take an assignment of part of a cause of action which he is handling 
for his client? Under what perils does a lawyer deal with the property 
of his client in litigation? Are these matters less difficult than landlord’s 
liens or the rights of mechanics against contractors? A lawyer may 
practice his whole life without ever handling a problem involving 
mechanic’s liens, but he cannot talk intelligently to his first client with- 
out knowing something about the relationship of attorney and client. 

Our method of instruction is largely by lecture and general class 
discussion. We utilize a casebook, prepared materials, and assigned 
readings. Law periodicals, particularly the Journal of the American Bar 
Association, and the Canadian Bar Review, are storehouses of excellent 
readings in the field of the legal profession. We believe that much more 
needs to be done in the gathering and editing of materials for this 
subject, particularly where it is taught as a two-hour course, as at 
SMU. Our course is taught most of the time by the Dean of the Law 
School. In addition, we have found that students benefit greatly by 
occasional outside speakers. Not only is the State Bar of Texas willing 
to cooperate in this respect, but the interest of the Bar is so great that 
committee chairmen have requested the Law School for permission to 


(Concluded on page 80) 
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Improving Bar Examinations: 
Some Suggestions 


By James E. BRENNER 
Consultant for the Survey of the Legal Profession on 


Bar Examinations and Admissions to Practice Law 


Bar examinations! At once the balance stone and the bugbear of 
our legal profession—the very life stream and the damming pool of 
our growth! 


What subjects should be included in the bar examination? A bar 
examination should be a test of professional competence in legal rea- 
soning and legal knowledge. Legal reasoning can be tested by well 
prepared questions in a comparatively small number of subjects. Eight 
or ten questions would be sufficient if it were certain that all applicants 
had taken courses that covered the points presented by the questions. 
This procedure would reduce the regimentation of law schools to a 
minimum, but it would not provide breadth of content. This is a ques- 
tion of much importance to both the legal profession and the public. 
If only eight or ten subjects were included in the bar examination it 
is almost certain that some schools would gear their curricula to the 
bar examination in a way that would deny their students an opportunity 
to secure a broad legal background. 


Legal knowledge can be tested only if the scope of the examination 
is broad enough to provide adequate content. If the legal profession is 
to protect itself against encroachment on the practice of law by laymen 
it must make certain that a sufficient number of persons admitted to 
practice law are trained and qualified to meet the needs of the public 
for legal services in all fields. If it does not do this, the laymen will step 
in, just as they have done in fields of taxation, administrative law, labor 
and titles, and take over work which should be done by lawyers. It is 
the responsibility of the bar examiners to extend the scope of their 
examinations to assure the attainment of this objective. 


The criticism that bar examinations tend to strait-jacket or regi- 
ment law school training is justified in some instances. Where this is 
the case it is not necessarily because too many subjects are included in 
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the bar examination. It is more likely to be because there are too many 
subjects with questions which must be answered. There is a very 
simple but seldom-used corrective for this weakness in bar examina- 
tions. The corrective is a more extensive use of optional questions. A 
bar examination that makes adequate provision for optional questions 
cannot seriously regiment law school training. The bar examiners are 
entirely justified in requiring law students to secure training in certain 
basic or fundamental subjects. It is their responsibility to determine 
whether an applicant has acquired a sufficient degree of professional 
competence to entitled him to be admitted to practice law. Professional 
competence may rightly include training in the basic subjects. The 
number of basic or fundamental subjects need not be more than eight 
or ten. 

The following outline provides for a bar examination that requires 
only ten subjects that “must” be covered to qualify for admission to 
practice. In studying for admission to practice law, these subjects are 
“musts” so far as coverage is concerned, but one or more of these sub- 
jects may be omitted in answering the questions in the bar examination 
if adequate provision has been made for optional questions. The “must 
requirement” is satisfied by a certificate from a recognized law school 
that the applicant has satisfactorily completed courses in all of the 
“must subjects.” In states where applicants are not required to attend 
law school an affidavit of completion would be accepted in lieu of a 
law school certificate. 


List or “Must” SusJects Is PRoPosED 


Law school teachers, bar examiners and others may differ as to 
subjects that should be included in the “must list” but this difference is 
not likely to be serious or to involve more than two or three subjects. 
The following subjects are suggested for consideration for the “must 
list.” The list can be added to or subtracted from as may seem desirable. 

1. Contracts 
. Torts 
. Real Property 
. Criminal Law 
. Evidence. 
. Equity 
. Taxation (Included to make certain all applicants have some 
familiarity with Taxation) 
. Corporations 
9. Trusts 
10. Constitutional Law 
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The following is a suggested second list of subjects to be included 
in the bar examination. 

1. Community Property (Not to be included in non-community 

property states) 
. Wills 
. Conflict of Laws 
. Pleading and Practice 
. Agency 

The purpose of the second list is to add to the “must” list a group 
of subjects of sufficient importance that one question on each of these 
subjects should be included in each examination. 

Here again there may be a difference of opinion as to which sub- 
jects should be included but this need not affect the result that is being 
sought—an increase in the breadth of the applicant’s legal knowledge 
without regimenting law school training. 

The following subjects are suggested for inclusion in a third list. 
This list is made up of subjects that are considered “electives” in most 
schools. Not all these subjects need be included in each bar examina- 
tion, and there should be some variation from examination to examina- 
tion in the subjects selected to further enrich the content of the 
examination. 

. Administrative Law 

. Bills and Notes 

. Corporation Finance 

. Creditor’s Rights 

Domestic Relations 

Federal Jurisdiction 

. Future Interests 
. Government Regulation of Business 
. Insurance 

. Labor Law 

. Legislation 

. Mortgages 

13. Municipal Corporations 

14. Personal Property 

15. Persons 

16. Public Utilities 

17. Sales 

Other subjects can be added or dropped from the list if it is con- 
sidered advisable to do so. 

The three lists include a total of thirty-two subjects, a very formid- 
able list so far as numbers are concerned. If applicants were required 


73 


or ® GW DO 


bt 
BOD MNAMRNhwWrHe 


_ 
iw) 











to answer questions on ali these subjects serious regimentation of law 
school training would be inevitable. This is voided by providing optional 
questions in each session of the examination. This provision applies to 
all sessions of the examination, not to a part only. The applicant has a 
choice in each session and is not required to answer a single specific 
question in the entire examination. The applicant has an option even in 
the subjects in the “must list.” Although he must submit a certificate 
or an affidavit that he has covered each of the subjects in the “must 
list” in his preparation for admission to practice, he need not answer 
questions on all these subjects. 


NEITHER SCHOOLS Nor EXAMINERS SHOULD BE REGIMENTED 


This is of much importance. An instructor should not be regimented 
as to the content he covers in a “must subject” any more than the law 
school should be regimented as to the subjects that are taught. On the 
question of regimentation the schools have been quick to voice objec- 
tions to the bar examiners telling the law schools which subjects they 
should teach, but they frequently overlook the fact that the bar exam- 
iners should not be regimented in the performance of their duty any 
more than the law schools. 


It is the responsibility of the bar examiners to determine whether 
an applicant is competent to be admitted to practice and it is not for 
the law teachers to tell the bar examiners which subjects they can or 
cannot include in their bar examinations. Just as the law teachers know 
best which subjects and which content provide the best material for 
training purposes, so the bar examiners as practicing lawyers should 
know best which subjects provide the best material for determining 
competence for admission to practice law. 


This statement does not mean that the applicant should be sub- 
jected to an examination to test experience. This might have been 
proper in the days when law office training was the accepted means of 
preparing for admission to practice law. Today the law schools recog- 
nize that they cannot teach experience because of the lack of time and 
facilities. Even if law schools desired to teach experience they are not 
equipped to give this type of training. They can expose students to 
lectures on the elementary phases of “how to do it” but this is not the 
equivalent of experience. To acquire experience young lawyers must 
have actual on-the-job training. 


Since applicants for admission to practice law are not presumed 
to be experienced practitioners, they should not be examined upon the 
practical problems with which lawyers should be familiar. They 
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should be examined upon the theory of the law and the application of 
the theory to specific cases. That is what is taught in law schools. That 
is what a graduate of a law school should be expected to know. That is 
what examinations should be geared to test. 

If these basic precepts are adhered to both by law teachers and by 
bar examiners there need be no conflict of ideas as to bar examination 
content, provided optional questions are included in all sessions of the 
bar examination. It is just as much a violation of the concept of optional 
questions to require an applicant to answer all questions on basic sub- 
jects as it would be to require him to answer specific questions on elec- 
tive subjects. It is taken for granted that all law teachers do not cover: 
exactly the same content even in the basic subjects. One teacher may 
consider one part of the subject more important than another and give 
more time to the development of that part. He may not even touch 
upon some parts of the subject. For effective teaching each instructor 
must be free to use his discretion as to what he will cover and what he 
will omit from his courses. 

If a bar examination includes a question on reformation in equity 
and the applicant must answer the questions even though it has not 
been covered in his course, he is being examined upon subject matter 
with which he is not familiar. This might be true of a question on 
illegality of contracts, or any one of dozens of similar cases. The appli- 
cant should be protected against situations such as these by providing 
optional questions in the case of the basic subjects as well as in the 
case of electives. 

Bar examinations should include questions on all the subjects 
included in the “must list” and in the second list of basic subjects. 
Additional auestions on as many subjects as are necessary to provide 
the number of questions desired should be selected from the elective 
list. 

Whether the examination should cover one, two, three or more 
days is a question of determining how much time is necessary to make 
an accurate evaluation of the competence of the applicants as to legal 
reasoning and legal knowledge. One day would be sufficient to make 
an accurate evaluation of the applicant’s legal reasoning ability. A 
determination of the applicant’s legal knowledge takes a longer time. 
-Three days is suggested as the most desirable period for the examina- 
tion. Each day should be divided into two sessions, each three and one- 
half hours in length. Six questions should be included in each session 
making a total of thirty-six questions for the entire examination. Appli- 
cants should have the option of answering any four of the six questions 
in each session. This would require each of the applicants to answer 
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to answer questions on all these subjects serious regimentation of law 
school training would be inevitable. This is voided by providing optional 
questions in each session of the examination. This provision applies to 
all sessions of the examination, not to a part only. The applicant has a 
choice in each session and is not required to answer a single specific 
question in the entire examination. The applicant has an option even in 
the subjects in the “must list.” Although he must submit a certificate 
or an affidavit that he has covered each of the subjects in the “must 
list” in his preparation for admission to practice, he need not answer 
questions on all these subjects. 


NEITHER SCHOOLS Nor EXAMINERS SHOULD BE REGIMENTED 


This is of much importance. An instructor should not be regimented 
as to the content he covers in a “must subject” any more than the law 
school should be regimented as to the subjects that are taught. On the 
question of regimentation the schools have been quick to voice objec- 
tions to the bar examiners telling the law schools which subjects they 
should teach, but they frequently overlook the fact that the bar exam- 
iners should not be regimented in the performance of their duty any 
more than the law schools. 


It is the responsibility of the bar examiners to determine whether 
an applicant is competent to be admitted to practice and it is not for 
the law teachers to tell the bar examiners which subjects they can or 
cannot include in their bar examinations. Just as the law teachers know 
best which subjects and which content provide the best material for 
training purposes, so the bar examiners as practicing lawyers should 
know best which subjects provide the best material for determining 
competence for admission to practice law. 


This statement does not mean that the applicant should be sub- 
jected to an examination to test experience. This might have been 
proper in the days when law office training was the accepted means of 
preparing for admission to practice law. Today the law schools recog- 
nize that they cannot teach experience because of the lack of time and 
facilities. Even if law schools desired to teach experience they are not 
equipped to give this type of training. They can expose students to 
lectures on the elementary phases of “how to do it” but this is not the 
equivalent of experience. To acquire experience young lawyers must 
have actual on-the-job training. 


Since applicants for admission to practice law are not presumed 
to be experienced practitioners, they should not be examined upon the 
practical problems with which lawyers should be familiar. They 
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should be examined upon the theory of the law and the application of 
the theory to specific cases. That is what is taught in law schools. That 
is what a graduate of a law school should be expected to know. That is 
what examinations should be geared to test. 

If these basic precepts are adhered to both by law teachers and by 
bar examiners there need be no conflict of ideas as to bar examination 
content, provided optional questions are included in all sessions of the 
bar examination. It is just as much a violation of the concept of optional 
questions to require an applicant to answer all questions on basic sub- 
jects as it would be to require him to answer specific questions on elec- 
tive subjects. It is taken for granted that all law teachers do not cover - 
exactly the same content even in the basic subjects. One teacher may 
consider one part of the subject more important than another and give 
more time to the development of that part. He may not even touch 
upon some parts of the subject. For effective teaching each instructor 
must be free to use his discretion as to what he will cover and what he 
will omit from his courses. 

If a bar examination includes a question on reformation in equity 
and the applicant must answer the questions even though it has not 
been covered in his course, he is being examined upon subject matter 
with which he is not familiar. This might be true of a question on 
illegality of contracts, or any one of dozens of similar cases. The appli- 
cant should be protected against situations such as these by providing 
optional questions in the case of the basic subjects as well as in the 
case of electives. 

Bar examinations should include questions on all the subjects 
included in the “must list” and in the second list of basic subjects. 
Additional questions on as many subjects as are necessary to provide 
the number of questions desired should be selected from the elective 
list. 

Whether the examination should cover one, two, three or more 
days is a question of determining how much time is necessary to make 
an accurate evaluation of the competence of the applicants as to legal 
reasoning and legal knowledge. One day would be sufficient to make 
an accurate evaluation of the applicant’s legal reasoning ability. A 
determination of the applicant’s legal knowledge takes a longer time. 
-Three days is suggested as the most desirable period for the examina- 
tion. Each day should be divided into two sessions, each three and one- 
half hours in length. Six questions should be included in each session 
making a total of thirty-six questions for the entire examination. Appli- 
cants should have the option of answering any four of the six questions 
in each session. This would require each of the applicants to answer 
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twenty-four of the thirty-six questions, and would allow fifty-two min- 
utes to answer each of the questions selected. 


ADMINISTRATIVE DIFFICULTIES SHOULD Not STAND IN THE Way 


The objection has been raised that the inclusion of optional ques- 
tions would cause administrative difficulties and for that reason the 
number of optional questions, if any, should be very limited. The work 
involved in preparing the examination is necessarily increased as the 
number of questions is increased, but administrative difficulties should 
never be permitted to stand in the way of a better bar examination. 
Such difficulties, if any should appear, would be a challenge to the bar 
examiners to overcome them if their efforts will be rewarded with a 
better bar examination. 


Applicants occasionally object to optional questions, stating that it 
takes too long to study all the questions before beginning to write the 
answers. There are two solutions to this. First, an applicant who is 
properly prepared need not concern himself about studying all the 
questions before selecting the four which he desires to answer. The 
more effective way to proceed is to study the first question. If the appli- 
cant is familiar with the subject matter and the legal principles involved 
he should answer that question. He should then study the second ques- 
tion. If he is in doubt about the subject matter or the principles of law 
to be applied he should skip question number 2 for the time being and 
study question number 3. If an applicant will proceed in this manner 
he will usually have answered four questions by the time he has con- 
sidered question five or six. If not he can then reconsider the ques- 
tions not answered and select one or more as required to meet the quota 
of four. The second answer to the objection that it takes too long to 
study all six questions is the length of time allowed for answering each 
question. Fifty-two minutes is the time allowed for each question to 
be answered. This is more time than allowed by the bar examiners in 
any state but one. This allows ample time to look over all the questions 
in the group before starting to write the answers if the applicant desires 
to do so. However, as already pointed out, the more efficient way is to 
take the questions and answer them in order, leaving to the last those 
about which there is any doubt. 


Not all subjects are entitled to the same weight in the examination. 
There should be two or more questions on the more important subjects 
and only one on an elective subject. Going back to the list of subjects 
previously enumerated it is suggested that the subjects in the “must 
list” be weighted as follows: 


76 


Questions 


Constitutional Law-.............................. eee Sree SL en EN 
eee ee eR RN ee EE OS 3 
ELLA SERN OR er TRAN aay sacieaeadeaaees 2 
Criminal Law................ Re sassaakiss ati biasitahadesceackasSas NIE Le DF 1 
Equity ................ pital iNcee sink Lecco kt elena iowa ees 2 
ORL ees SR Wes A CE eae ee SET ET eT EE 
Real Property ................ ee a eee aN TRC EET ene Ee 2 
I ac as a aca ti hibit eee cadig eis aa 
II tothe Sibia aon cencengancutsbainies 1 
TNE eisecotteenes 2 

NS a i a a a i 19 


In the second list of basic subjects one question should be included 
in each of the following: 


Questions 

SEE Le ee: ee RET ee EN er RA ee es E 1 
Community Property (substitute encher suledoct in non-community 

property states)... : pee radcheat clades Slsekiataceteted : 1 
ON TRALEE SESE EER NI SE a 
Pleading and Practice.............. = EES RE eee 1 
eee ; : ee: pel. = sid scacede 1 

Eas 8 EE RAN ET ioe) SV ee NEE yee ne BREST 5 


This makes a total of twenty-Sour questions —dhirty-aix 9 are needed. 
Twelve should be provided from the elective list. Of the subjects listed 
in the elective list select twelve and include one question on each of 
these subjects. This makes a total of thirty-six questions. 

It is important that a proper balance be maintained in assigning 
the various questions to the different examination periods. If six ques- 
tions are included in each period, four of the questions assigned to each 
period should be chosen from the “must list” and the second “basic 
course” list. The other two questions should be chosen from the list of 
elective subjects. 


APPLICANT WouLD Have CHOICE OF QUESTIONS 


In writing the answers to the bar examination each applicant may 
choose four out of six questions to be answered. Four of the six ques- 
tions are on “must” or other basic subjects. The other two are on elective 
subjects. This combination permits an applicant to choose all questions 
. to be answered from the “must” and other basic list, or he may choose 
as many as half of the questions to be answered from the elective list, 
or he may choose any combination in his selection of four questions out 
of six in each period. Whatever combination he chooses, he must still 
present a certificate or affidavit showing that he has covered all of the 
ten “must” subjects in his preparation for admission to practice. The 
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certificate need not show that any particular content has been covered, 
only that the applicant has satisfactorily completed a course in each of 
the “must” subjects. This is the only regimentation to which he is 
subjected. 

How much of the applicant’s time is required in covering the 
“must” list in law school or in his preparation for admission to practice 
law? Law schools require an average of approximately eighty semester 
units of work for graduation. The subjects in the “must” list make up 
approximately forty-five semester units of the eighty required for 
graduation. The second basic list, which includes additional subjects 
required for graduation by most law schools, makes up an additional 
thirteen semester units. The “must” list plus the second basic list 
requires approximately fifty-eight semester units, leaving about twenty- 
two semester units for elective courses. This permits a law student to 
take one-fourth or more of his law work in the elective fields, and pro- 
vides an answer to the regimentation difficulty that exists in so many 
jurisdictions where a student, keeping his eye on the bar examinations, 
must do all of his eighty semester units of law study in the fields that 
are “musts” for a bar examination with no optional questions. 

Much of the difficulty of the past is the result of the failure of the 
bar examiners and representatives of the law schools to get together 
in their respective states to consider jointly the problems with which 
both groups are vitally concerned. There need be no conflict in solving 
these problems if they can be jointly considered. Serious conflicts will 
exist if each group goes its own way without thoroughly understanding 
the problems of the other. So-called committees on cooperation between 
the law schools, the bar examiners and the Bench have existed in a few 
states for a number of years. Where these committees have met regu- 
larly two or more times a year and have sat down together to earnestly 
consider mutual problems, satisfactory solutions have been found to 
most of their difficulties. In these jurisdictions where there are no com- 
mittees on cooperation immediate steps should be taken to provide 
them. Where committees have been appointed but are not spending a 
sufficient amount of time studying the unsolved problems of the bar 
examination system and the requirements for admission to practice 
law, steps should be taken to activate them in a greater degree. Per- 
sonnel changes should be made where necessary to bring these commit- 
tees the ablest lawyer, law teacher and judicial talent available. 

One of their problems is always what subjects and how many ques- 
tions should be included in the bar examination. It is a difficult problem 
to resolve satisfactorily if each group goes its own way, but a compara- 
tively simple one if these groups will only get together and seriously 
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study the problem. By this is not meant meeting and simply going 
through the motions of considering the problems. Much study and 
research preceding the meeting is required of each of the members if 
satisfactory results are to be secured. Correct answers to problems such 
as these do not come as a matter of intuition or happen-so. They are the 
result of careful thinking and study. 

After a decision has been made regarding the subjects to be 
included in the bar examination, there remains the problem of drafting 
the questions. Most any lawyer or law teacher can throw ideas together 
and come up with some kind of an examination question. The range 
will extend from the memory or encyclopedic type of question to one 
that is complicated with facts and so vague as to legal points that it has 
no value as a testing device to determine competency for admission to 
practice law. A question that includes a difficult point of law and is 
intriguing to a lawyer may not be a good bar examination question. 
Drafting good bar examination questions is a skill that few acquire. 

Good draftsmen are most likely to be found among those who are 
devoting a substantial amount of time to preparing examination ques- 
tions. Committees on cooperation which have carefully investigated this 
problem have reported that the best draftsmen of bar examinations are 
found among the law teachers. Since the bar examination should test 
what an applicant has learned in law school it would seem to follow that 
law teachers would be the ones best equipped to prepare the bar exami- 
nation questions and that the law school type of questions should be 
used in the bar examinations—not the encyclopedic or memory type. 
The use of law teachers as draftsmen of bar examination questions is 
no longer an experiment in the few states in which their services have 
been used. The results have been excellent and the bar examination 
has been developed into a testing device with a degree of accuracy in 
screening out incompetents that was not thought possible a few years 
ago. 

The difficulty with this procedure is the cost. This is true also of 
many of the other requirements necessary to produce a good bar exami- 
nation system—the present cost is prohibitive in many states. 

In these states the answer to the problem seems to lie in a national 
bar examination. It costs as much to build a good bar examination in 
a state with a few hundred lawyers as it does in a state with many 
‘thousand lawyers. Why duplicate this cost in forty-eight states and in 
the District of Columbia? Why not have a national bar examination that 
is geared to law school training? One that can be used in any state and 
that is sufficiently financed to assure the best bar examinations possible 
to every state. 
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(Continued from page 70) 


send representatives of the State Bar to address our Legal Profession 
classes. Last term we had three such representatives of the State Bar. 
Their remarks were up-to-date, thoroughly prepared, instructive, and 
extremely well received. We have even, on occasion, obtained a speaker 
from another profession to address our class upon the general require- 


ments of the professional man. 


A few years ago Sir Norman Birkett, the wise and widely honored 
English jurist, said this in a speech to the Lawyers Club of Toronto: 


You will forgive me saying it, but I am jealous of the very 
great reputation of the law. Its future is in our hands and it is a 
solemn responsibility and duty cast upon every member of the 
practicing profession that in all he does, in his duty to the client, 
in his duty to the court and in his duty to the State, he shall be 
above and beyond all other things a man of complete integrity. 
Whatever gifts or attributes he may possess, he shall have this 
supreme qualification, that he is a man of integrity and a man 
of honor. 


Surely our law schools fail in their mission if they do not impart 
to their students something of the spirit which this great judge 
exemplifies. We feel that a law school curriculum which does not 
contain a required course of instruction on the Legal Profession cannot 
be adequate to its mission of sending to the bar young men equipped 
in the fundamentals of law, and the profession of law. 
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